
vs.

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY, )

)
Respondent. )

TO: DorothyGunn,Clerk
Illinois Pollution Control Board
JamesR. ThompsonCenter
100 W. Randolph,Suite 11-500
Chicago,Illinois 60601

NOTICE OF FILING

MarkLatham
RichardKissel
Gardner,Carton,& Douglas
191 North WackerDrive, Suite3700
Chicago,Illinois 60606

FEB~42004

BradleyP. Halloran,HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100W. Randolph,Suite11-500
Chicago,Illinois60601

PLEASETAKE NOTICEthat I havetodayfiled with theOffice oftheClerk ofthe

Pollution ControlBoardthe attachedRespondent’sPrehearingMemorandumof theIllinois

EnvironmentalProtectionAgency,a copyofwhich is herewithserveduponyou.

ENVIRONMENTAL PROTECTIONAGENCY OFTHE
STATE OF ILLINOIS

~ 1~~’t~
DeborahJ. W(!$ams
AssistantCounsel
Division ofLegal Counsel

DATED: February2, 2004
Illinois EnvironmentalProtectionAgency
1021 N. GrandAve. East
P.O.Box 19276
Springfield, Illinois 62794-9276
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)
NOVEON, INC. f/k/a BF GOODRICH )
CORPORATION,(HenryFacility), ) PCB 91-17

) (NPDESPermitAppeal)
Petitioner, )

)
vs. )

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

RESPONDENT’S PREHEAJUNG MEMORANDUM

NOW COMES the Respondent,ILLiNOIS ENVIRONMENTAL PROTECTION

AGENCY (“Illinois EPA” or “Agency”), by one of its attorneys, Deborah J.Williams, and

pursuantto theHearingOfficer’s ordersof November6, 2003 andJanuary 15, 2004, submitsits

Pre-HearingMemorandumin theabove-captionedpermitappealandstatesasfollows:

PROCEDURAL HISTORY

OnDecember28, 1990,theIllinois EPA issuedarenewaloftheNationalPollutant

DischargeEliminationSystem(“NPDES”) permitnumber1L0001392to Petitioner’sHenry,

Illinois manufacturingfacility. At thattime, thefacility wasownedandoperatedby BF

Goodrich. Currently,thepermittedfacility is ownedandoperatedby Noveon,Inc. and

hereinafierPetitionerwill bereferredto asNoveon.

On January24, 1991,Petitionerfiled anappealwith thePollution ControlBoard

(“Board”) pursuantto Section40(a)oftheEnvironmentalProtectionAct (“Act”) ofthe issuance

ofNoveon’srenewalpermit. 415 ILCS 5/40(a). An amendedPetitionaddingoneadditional



basisfor appealwassubmittedon January28,1991 andreceivedby theBoardon February4,

1991. TheAgencysubmittedits Answer andRecordin thismatteron September19, 1991.

Discoverywasconductedconsistingof Petitionerdeposingtwo Illinois EPAwitnesses(Richard

PinneoandTim Kluge)andpropoundingwritteninterrogatorieson theIllinois EPAwhichwere

answeredon October29, 1991.

A hearing was scheduledby Hearing Officer RichardT. Sikes andheld on November19,

1991 in theMarshallCountyCourthouse.Dueto theunavailabilityofawitnessfor Noveon,Dr.

JamesPatterson,thehearingwascontinuedto December16, 1991. PetitionerclaimedMr.

Pattersonwasto testif~iasan expertin ammoniatreatmenttechnology. HearingTranscript

(“Trans.”) at p. 10. Counselfor bothpartiesappearedattheDecember16, 1991 hearingand

indicatedto theHearingOfficerElizabethHandzelthattheybelievedtheyhadreacheda

tentativesettlementin thismatterandrequestedthat thehearingbe suspended.December16,

1991HearingTranscriptatp. 165. Thepartiesindicatedthat documentsoutlining thesettlement

andrequestingfurtheractionfrom theBoardwouldbe filed.

In theinterveningdecade,aPetitionfor Variancewasfiled by Petitionerin 1992anda

motionto voluntarilywithdrawthat Petitionwasgrantedby theBoardon June20, 2002. See,

PCBDocket92-167. An adjustedstandardpetitionwasfiled justprior to Petitioner’smotionto

withdrawits VariancePetitionon May22, 2002. As thepartieshavebeenunableto reach

settlementsincethattime,this PermitAppealproceedinghasbeenrescheduledfor hearingto

beginonFebruary17, 2004to be followedby ahearingon Noveon’sAdjustedStandardPetition

in docketAS 02-05.

At theNovember19, 1991hearing,thePetitionergaveanopeningstatementand
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Respondentreservedopening. Trans.atp. 11. Petitionercalledthreewitnesses:KenWillings

ofNoveonandtwo Illinois EPA employees- RichardPinneoandTim Kluge. TheAgencybegan

its caseby a directexaminationofTim Kiuge. Petitionerwill becalling HoustonFlippin rather

thanDr. Pattersonat theFebruary17, 2004hearing.TheHearingOfficer ruledthat theIllinois

EPAwould begiven theopportunityto reopenits casein chieffollowing presentationofthe

remainderof Petitioner’scasein chiefatthe continuedhearing.Trans.at p. 149. TheIllinois

EPAexpectsto pick up its caseby callingRichardPinneoandpossiblyRobertMosheron direct

examination.As in the initial hearings,RichardPiimeowill assistcounselfor theIllinois EPA as

theAgency’sprimarytechnicaladvisorat thepermit appealhearing.

BACKGROUND ON PETITIONER’S FACILITY

Noveon’sHenry,Illinois Plantis locatedon 1550CountyRoad,850N. in northwestern

MarshallCounty. This facility wasownedandoperatedby BFGoodrichuntil 1993. At that time,

partof thefacilitywasdivestedto form The GeonCompanyandis now knownasPolyOne. The

PolyOneportionoftheformerBF Goodrichfacility manufacturespoly-vinyl chlorideresinsand

compounds.Trans.atp. 28. Theresinsareusedprimarilyby themedicalindustryfor blood

bagsandothermedicalequipmentwhile thecompoundsareusedin theconstructionindustryfor

housesidingandverticalblinds. Trans.at29. In 2001,theremainderof theHenryfacility was

soldbyBFGoodrichandis nowknownasNoveon.Noveon’sportionoftheformerBF Goodrich

facility producesspecialtypolymersandchemicalsusedeitherasrubberacceleratorsin thetire

curingprocessorproductionof anti-oxidantadditivesto preventdegradationofpolyethelenefor

therubber,lubricant,andplasticindustries.Trans.at30. Noveonoperatesthewastewater

treatmentfacilities for bothPolyOne’sandNoveon’sproductionsprocesses.Recommendation
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oftheIllinois EPA in AS 02-05 (“Rec.”) atp. 2.

Noveontreats360, 000 gallonsperdayfrom PolyOneand 180,000gallonsperdayfrom

Noveon’soperations.Processandnon-processwaterdischargedperdayis approximately

800,000gallons. Rec.atp. 3. Effluentmonitoringis currentlyconductedafterall wastestreams

frombothplantsarecombined. Thewastewatertreatmentsystemtreatsprocesswastewaterfrom

bothplants,aswell asstormwaterandnon-contactcoolingwater. Treatmentbeginswith pre-

treatment(separatefor NoveonandPolyOne),processwaterthengoesto separateequalization

tankswhile stormwaterandutility watersgo to holdingponds. This is followedby primary

treatmentandaprimaryclarifier. Solidsarethensentto acollectiontankandaredewateredin a

filter pressandsentto a landfill. Primaryclarificationis followedby activatedsludgetreatment

in fourbiotreatorsto degradetheorganicmatter. Finally, thewastewateris sentto a secondary

clarifierfollowed bytei~tiarytreatmentthatconsistsof polishingby atravelingbridgesandfilter.

Thedischargefrom theCity ofHenry’spublicly ownedtreatmentworks (“POTW”) combines

with Noveon’seffluent andis dischargedthroughNoveon’soutfall to theIllinois River.

Noveon’sOutfall 001 is locatedon theIllinois Riverbetweenriver mile 198and 199. According

to Noveon,the7-day, 10-yearlow flow for theIllinois RiveratHenry, Illinois is 3,400cubicfeet

per second.Rec.atpp. 3-4. Accordingto Petitioner,themajorsourceof ammoniain its

wastewateris generatedfrom thedestructionof aminecompoundsin thesecondarytreatment

activatedsludgeportionofthewastewatertreatmentprocess.Trans.at 33. Thereis no dispute

in theRecordthatNoveon’sdischargeofammonianitrogento theIllinois Riverclearlyexceeds

100 poundsperday(“lbs/day”). Trans.at p. 68.
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ISSUESON APPEAL

Noveon’s initial filings in thismattersappealedseveralSpecialConditionsin the 1990

NPDESpermitwhich will beexplainedin moredetailbelow. As explainedby Petitionersat

hearing,essentially,thePetitionchallengesfourdistinctaspectsofthepermit: applicability of

ammonianitrogeneffluent limits, biomonitoringrequirements,separationof outfallsfor

samplingpurposesandinterpretationofthefederalOrganicChemicals,Plastics,andSynthetic

Fiber(“OCPSF”) regulations.An issuewasraisedin theinitial pleadingsregarding

establishmentof amixing zonefor copperthathasthus farnot beenaddressedfurtherin the

pleadingsor athearingandtheRespondentassumesthatmatterhasbeenresolved.

Applicability of 35 Iii. Adm. Code304.122(b)

At thecoreofthisdisputefor bothpartiesis theapplicability to thePetitionerofthe

Board’seffluentlimitations for ammonianitrogendischargerscontainedin 35 Ill. Adm. Code

304.122. NoveonhasspecificallyappealedSpecialCondition4 of its NPDESpermitwhich

requiresmonitoringandreportingofPetitioner’sammoniadischarge.SpecialCondition4

providesthat if monitoringdemonstratesa30-dayaverageammonialoadingin Noveon’seffluent

greaterthan100 lbs/day,Petitioneris requiredto complywith a30-dayaverageammonia

concentrationof3 milligramsper liter (“mg/l”). If thedaily maximumloadingof ammonia

exceeds200 lbs/day,Petitioneris limited to adaily maximumconcentrationof6 mg/l. This

SpecialConditionis basedon theeffluentlimitationscontainedin 35 Ill. Adm. Code304.122

whichprovides:

a) No effluentfrom any sourcewhich dischargesto theIllinois River, theDes
PlainesRiverdownstreamofits confluencewith theChicagoRiver Systemor the
CalumetRiver System,andwhoseuntreatedwasteloadis 50,000ormore
populationequivalentsshallcontainmorethan2.5 mg/L oftotal ammonia
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nitrogenasN duringthemonthsofApril throughOctober,or 4 mg/L atother
times.

b) Sourcesdischargingto anyof theabovewatersandwhoseuntreatedwasteload
carmotbecomputedon apopulationequivalentbasiscomparableto thatusedfor
municipalwastetreatmentplantsandwhosetotal ammonianitrogenasN
dischargeexceeds45.4 kg/day(100poundsper day)shallnot dischargean
effluentofmorethan3.0mg/L of total ammonianitrogenasN.

c) In additionto theeffluent standardsset forth in subsections(a) and(b) ofthis
Section,all sourcesaresubjectto Section304.105.

TheIllinois EPAplacedtheparticularSpecialConditionin Noveon’spermit basedon subsection

(b) of304.122which appliesto dischargerswhose“untreatedwasteloadcannotbecomputedon

apopulationequivalentbasiscomparableto that usedformunicipalwastetreatmentplants.”

Petitionersupportedtheappealofthis conditionwith two alternativearguments.First,

theIllinois EPA hadnot imposedthis conditionon thePetitioner’sfacility previouslyandshould

somehowbeestoppedby law from doingso becausethelanguageoftheregulationhasremained

unchanged.As partof this argumenttheyalsoappearto assertthattheruleitself is basedon a

dissolvedoxygenrequirementorstandardandthat theHenryPlantdischargehasno impacton

thedissolvedoxygenlevelsin theIllinois River.

Second,Petitionerarguesthatthissectionis not applicablebecauseits wasteload“canbe

computedon apopulationequivalentbasis”andthereforesubsection(a) shouldapply. Under

subsection(a), Petitionerclaimsno effluentlimit wouldattachbasedon theallegationthat

Noveon’sinfluent hasaP.E. of lessthan50,000.

In response,theIllinois EPAhasmadeno finding asto whetherNoveon’sP.E.valueis

greaterthanor lessthan50,000,becauseit arguesthat thePetitioner’swasteloadis clearlynot

“comparable”to thatofmunicipalwastetreatmentplantsandaP.E.calculationforNoveon’s
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dischargewould notresultin a meaningfulvalue.

PetitionercorrectlystatestheAgency’sconsistentpositionon this issuein its initial filing

whenit states“However, theAgencycontendsthat becauseBFGoodrich’seffluent is dissimilar

to domesticwaste,eventhoughaP.E.canbecalculatedfor thedischarge,P.E.calculationsare

meaninglessandSection304.122(b)should apply.” Petitionfor PermitAppealat3-4. Petitioner

offersno supportin fact, law orhistory for its contentionthat sinceaP.E.valuecanbecalculated

for thewaste,then304.122(a)mustapply. Illinois EPAmaintainsthatNoveon’swastestreamis

exactlythetypeofdischargetheBoardhadin mindwhenit adopteda separatesectionfor

wastestreamsnot comparableto municipalwastetreatmentplants. Trans.at 152.

Separation of Outfalls and BestDegreeofTreatment

PetitionerhasalsoappealedSpecialConditions5 and7 of its 1990NPDESpermit.

TheseconditionsoutlinetheseparationofOutfall 001 from Outfall OOlaandrequiretheseparate

wastestreamsto bemonitoredprior to mixing themtogetheranddischargingthemto theIllinois

River. Underthe 1990permit, theillinois EPArequiredseparatesamplingoftheprocess

wastewaterfrom thenon-contactcooling water,limesofteninganddemineralizationwaste. The

basisfor Petitioner’sappealofthis conditionappearsto be thatNoveonhasalwaysbeenallowed

to sampleits wasteaftermixing andsincetheregulationshavenot changed,this practiceshould

beallowedto continue. Petitionat 5-6. In addition, Noveonseemsto claim that its Outfallscan

be combinedandtestedasoneOutfall becausethebestdegreeoftreatmentis alreadybeing

employed. TheIllinois EPAhasheldthatthis separationofOutfallsis necessarybasedon

changesin thePetitioner’streatmentprocessesandtheneedto determinewhetherPetitioneris in

compliancewith thebestdegreeoftreatmentrequirementsof35 Ill. Adm. Code304.102. That
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provisionprohibitstheuseofdilution to achievecompliancewith numericaleffluent limitations

orwaterqualitystandardsandleavesdiscretionto theIllinois EPA to determinewhether

segregationofwastestreamsis appropriateandwhetherbestdegreeof treatmentis beingmet.

Toxicity Testing and Biomonitoring

NoveonhasappealedSpecialCondition6 in its NPDESpermitwhichrequiresacute

toxicity testsandotherbiomonitoring. Theprovisionalsocontainsatoxicity reductionand

evaluation(“TRE”) provision. Petitionerclaims“BF Goodrichhasconductednumeroustoxicity

testsat theAgency’srequestin responseto this andpreviouspermits. BF Goodrichhasno

knowledgeordocumentationthat,to date,theAgencyhasestablishedanyeffluentlimits based

upontheresultsofthesetests. To requireadditionaltestingwouldbeduplicative,costlyand

would imposean undueburdenonBF Goodrich.” Petatp. 9. TheIllinois EPA hasexplained

thattheseconditionsareplacedin Noveon’spermit asaresponseto andresultofthe

establishmentof ammoniaeffluent limits to reducetheammonialevelsin Noveon’sdischarge.

Priorbiomonitoringtestswererequiredto determinethetoxicity ofammonialevelswhile

subsequenttestswould be necessaryto determinewhetherextremelyhighlevelsof ammonia

havebeenmaskingthetoxicity ofothercompoundsin Noveon’sdischarge.

Petitionersobjectionto this SpecialConditionandtheIllinois EPA’sbasisfor its

inclusionarelinked closelyto thepartiesargumentsregardingtheapplicabilityoftheammonia

effluent limits. Thebasisfor this requirementin therenewalpermitpursuantto 35 Ill. Adm.

Code309.103(a)is essentiallythatonceammonialevelsarereduced,it will be necessaryto test

theresultingeffluentto determinewhetherammoniatoxicitywasmaskingadditional compounds

in thedischargethatwerealsotoxic. However,if theBoarddeterminesthatNoveonis not
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requiredto reducetheammonialevels in its discharge,Petitioneris correctthat requiring

additionalbiomonitoringwould be unnecessary.AdditionalbiomonitoringofNoveon’scurrent

dischargewouldonly reconfirmtheundisputedresultsofthetestingperformedunderprevious

permitsthatdemonstratedthelethalityofNoveon’sdischargeto aquaticlife.

Applicability and Interpretation of OCPSF regulations

Finally, Noveonhasappealedthelimitations in its NIPDES permit derivedfrom the

OrganicChemicals,Plastics,andSyntheticFiber guidelinespromulgatedby U.S. EPA. 40 CFR

Section414.90etseq. Petitioneradmitstheserequirementsapplyto its facility butallegestwo

mistakesby theIllinois EPA in theapplicationoftheserequirements.First, theyclaim the

Illinois EPAis in errorfor usingmonthlyaverageflow dataratherthandailymaximumflow

valuesto calculatethedailymaximummasslimitation. Second,NoveonallegestheAgency

improperlyimposedconcentrationlimits whenthebasisfor theOCPSFguidelinesis amass

limitation. TheIllinois EPAhasarguedthat its implementationofOCPSFregulationsis basedon

guidelinespublishedby U.S. EPA foundin “DevelopmentDocumentfor EffluentLimitations

Guidelinesand Standardsfor theOrganicChemicals,Plasticsand SyntheticFibersPoint Source

Category,”U.S. EnvironmentalProtectionAgencyIndustrialTechnologyDivision, Officç of

WaterRegulationsandStandards,EPA440/1-87/009(October1987).

With regardto usingmonthlyaverageflow data,theIllinois EPA arguesthatpageIX-lO

ofthat guidance documentinstructs the permit writer to utilize the “annualaverageprocesswater

flow to converttheconcentration-basedlimitations intomass-basedlimitations.” TheIllinois

EPA determinedthatmonthlyvaluesweremuchmorerepresentativeof thelong-termvalues

recommendedbyU.S. EPAthandaily values.
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With regardto the impositionofconcentrationlimits, the Illinois EPAwill arguethatthe

DevelopmentDocumentfor theOCPSFregulationsidentifiesonpageIX-lO that“the Agency

promulgatedconcentration-basedlimitationsfor sevensubcategories.”Although U.S. EPA

furtherexplainsthat theconcentrationlimits areto be utilized to determinemass-basedload

limits utilizing theannualaverageflow, theguidancedoesnotspecificallyexcludetheinclusion

oftheconcentration-basedlimits. Additionally, theIllinois EPA will arguethatconcentration-

basedlimits canbe includedin thepermit asabestprofessionaljudgmentlimit asallowedunder

40 C.F.R. 125.3(a)(2)and35 Ill.Adm.Code309.143.

WaterQuality BasedEffluentLimits for Copper

Noveon’sinitial permit appealraisedtheissueoftheAgency’sallegedfailure to establish

amixing zoneandzoneof initial dilution (“ZID”) for Noveon’sdischargeprior to placingacute

or chronicwaterqualitybasedeffluentlimits for copperin Noveon’sfinal permit. In a

memorandumdatedNovember28, 1990,Bob MosheroftheIllinois EPA did establishaZID and

awaterqualitybasedeffluent limit for copper.AgencyRecordat22-23. As aresultofthis

change,thefinal permit containedaneffluent limit of0.215 mg/l ratherthanthe0.040mg/i that

wouldhavebeenappliedwithouttheZID. As Noveonhasnot raisedthis issueagainorat the

1991 hearing,theIllinois EPA believesthis initial basisfor appealhasbeenresolved.

CONCLUSIONAND STANDARD OF REVIEW

Basedon thebackgroundandproceduralhistoryoutlinedabove,hearingsin thismatterwill

continuethepresentationinitiatedin Novemberof 1991 andcompletetherecordfor theappeal

ofNoveon’s1990NPDESpermit. ThecompletionoftheRecordwill allow theBoardto makea

determinationwhetherthePetitionerhasmetits burdenofproofto demonstratethatbasedon the
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informationprovidedin Noveon’spermitapplicationandavailableto theIllinois EPA at thetime

thedeterminationwasmade,therequestedpermitwould nothaveresultedin aviolation ofthe

EnvironmentalProtectionAct orPollution ControlBoardregulations.Browning-Ferris

IndustriesofIllinois, Inc. v. Pollution ControlBoard, 179 Ill.App.3d 598, 601, 128 Ill.Dec. 434,

534N.E.2d616,619 (1989);JolietSand& Gravel Companyv. IEPA& IPCB, 163 Ill.App.3d

830, 516N.E.2d955 (3dDist.1987);IEPA v. IPCB, 118 Ill.App.3d 772, 455 N.E.2d189 (1984);

OscarMayer& Co. v. IEPA,PCB78-14(June8, 1978);IEPAv. Allaert Rendering,Inc.,PCB

76-80(September6, 1979);andCity ofEastMolinev. JEPA,PCB86-218(September8, 1988).

DeborahJ.Willia
AssistantCounsel
Division ofLegalCounsel

DATED: February2,2004

Illinois EnvironmentalProtectionAgency
1021 N. GrandAve. East
P.O.Box 19276
Springfield, Illinois 62794-9276 THIS FILING IS SUBMITTED
217/782-5544 ON RECYCLEDPAPER
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)
STATE OF ILLINOIS

COUNTY OF SANGAMON

)
) SS
)
)

PROOF OF SERVICE

I, theundersigned,on oathstatethat I haveservedtheattached,Respondent’sPrehearing

Memorandum, ofthe Illinois Environmental Protection Agencyupon the personto whom it is directed,

by FACSIMILE andby placinga copy in an envelopeaddressedto:

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500
Chicago,Illinois 60601

BradleyP. Halloran,HearingOfficer
Illinois PollutionControl Board
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500
Chicago,Illinois 60601

Mark Latham
RichardKissel
Gardner,CartonandDouglas
191 North WackerDrive, Suite3700
Chicago,Illinois 60606

andmailingit by First ClassMail from Springfield, Illinois on February 2,2004with sufficient postage

affixed.

SUBSCRIBEDAND SWORN TO BEFORE ME

I ‘~

/ ~-i,i

this 2nd dayof February 2004

~
NotaryPublic

OFFICIAL SEAL
BRENDA BOEHNER

:~NOTARY PUBLIC. STATE OF ILLINOIS
~:MVC9MMIS~St9~EXPIRES i1.14~20O5~

THIS FILING IS SUBMITTED ON RECYCLED PAPER


